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I. IN’iT RODUCTION AND SUMMARY

Moltorola hereby files these comments in response to the Second Further Notice
of Proposdd Rule Making recently adopted by the Commission in the above-captioned
docket.! The Second Further Notice represents the latest step in the Commission’s
ongoing effort to develop rules and policies that will, inter alia, maximize the level of
competitidn in the CMRS marketplace. Specifically, in the Second Report and Order
adopted ezilrlier in this docket, the Commission attempted to formulate definitions for
the statutdry elements of "commercial mobile" and "private mobile” radio services that
will ensurk that competitors providing identical or similar services participate in the
marketpla‘:e under similar rules and regulations.?

Suibsequently, in its recently-adopted Further Notice of Proposed Rule Making
in this dotket,> the Commission identified various technical, operational, and licensing
rules that/must be amended in order to eliminate inconsistencies in the regulatory
treatment| of substantially similar CMRS operators. The Further Notice also asked
commentgrs to discuss whether the level of competition in the CMRS marketplace
would bel increased by the imposition of a general cap on the amount of CMRS

spectrum| individual licensees are allowed to aggregate. In the Second Further Notice,

the Cominission now solicits commenters’ views as to whether competition would be

! Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory

Treatment ﬁof Mobile Services, FCC 94-191 (released July 20, 1994) [hereinafter Second Further Notice].
2 Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory
Treatment lof Mobile Services, 9 FCC Red 1411, 1420 (1994) (Second Report and Order).
3 Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory
Trearmentiof Mobile Services, FCC 94-100 (May 20, 1994) [hereinafter Further Notice).



furthered b‘y treating certain non-equity arrangements -- such as management
agreements‘, resale agreements, and joint marketing agreements -- as attributable
interests fdr purposes of applying the 40 MHz limit on the accumulation of PCS
spectrum, the PCS-cellular cross-ownership rules, or any more general CMRS
spectrum z‘.ggregation limit the Commission may adopt.*

Mc"torola strongly supports regulatory action that will foster competition in the

CMRS mgrketplace. In its comments and replies filed in response to the Commission’s
Further N‘otice in this docket Motorola opposed the adoption of the Commission’s
proposal t‘o place a general cap on the aggregation of CMRS spectrum as unnecessary
and antith‘etical to this goal. If the Commission nevertheless proceeds with this
proposal, )Motorola recommends that, in imposing the CMRS spectrum aggregation
limit, theJPCS spectrum aggregation limit, and the PCS-cellular cross-ownership rules,
the Comrinission should refrain from further expanding its definition of attributable
interests ‘i:o include non-equity arrangements. Contrary to the Commission’s aim, the
treatmenti of non-equity interests at attributable would be likely to decrease the level of
competiti‘on in the CMRS marketplace.

F&mdamentally, management agreements, resale agreements, and joint marketing
agreemen‘xts executed in accordance with the Commission’s rules and policies do not
permit anly party other than the licensee to exercise control over the licensed facilities.

As such,} the spectrum is always controlled by the licensee, and there is no basis for

4| Second Further Notice § 5.



attributing& the licensed spectrum to any other party. In the event that these types of
agreementis create a situation where an entity other than the licensee exercises de facto
control, aJ1 unauthorized transfer of control will have occurred, for which the
Commissi‘on has substantial powers under the Communications Act and its regulations
to intercen*ie.

In}addition, the potentially anticompetitive conduct highlighted as a concern in
the Secon‘d Further Notice is more adequately addressed through the enforcement of
antitrust liaws and regulations governing fiduciary responsibilities rather than through
the use or" spectrum aggregation limits and restrictive attribution rules. Finally,
because r‘nanagement agreements, resale agreements, and joint marketing agreements

promote fompetition and diversity among service providers, attribution of these types

of interedts would be contrary to the public interest and the very objectives that

prompted the initiation of this docket. For these reasons, Motorola urges the
Commiss“ion not to treat management agreements, resale agreements, or joint marketing
agreemen’xts as attributable interests for the purpose of applying spectrum aggregation

limits in ;any context.

1L E COMMISSION SHOULD NOT ADOPT AN OVERALL CMRS
PECTRUM AGGREGATION CAP

I*l its comments and replies filed in response to the Commission’s Further

Notice i)‘l this docket, Motorola set forth in detail the basis for its opposition to the

Commis‘sion’s proposal to impose a general cap on the amount of CMRS spectrum that



individualllicensees may aggregate.® Significantly, the vast majority of the
commentipg parties share Motorola’s view that the adoption of a general CMRS
spectrum pggregation limit is unnecessary and unwarranted, and would be contrary to

the public| interest.® In view of the overwhelming opposition in the record, Motorola

urges the ICommission to forego its proposal to adopt an overall CMRS spectrum

aggregatign limit.

IOI. NON-EQUITY ARRANGEMENTS SHOULD NOT BE TREATED AS
ATTRIBUTABLE INTERESTS FOR PURPOSES OF IMPOSING ANY
SEECTRUM AGGREGATION LIMITS

A.E Management Agreements
In|the Second Further Notice, the Commission suggests that the use of

managempnt agreements could permit a manager who is also a competitor to have

access to’market sensitive information (such as the licensee’s business plans, customer
lists, product and service development plans, or marketing strategies), which could in
turn affeqt the incentive or ability of CMRS licensees to compete, the number of
effective fompeting providers, or the independence of pricing decisions.” To foreclose

this possipility, the Commission proposes to treat management agreements as

attributablle interests in the application of the 40 MHz PCS spectrum aggregation limit,

i

3 See Further Notice §9 89-93. See also Comments of Motorola Inc., GN Docket No.
93-252 (filgd June 20, 1994); Reply Comments of Motorola Inc., GN Docket No. 93-252 (filed July 11,
1994) [herginafter Motorola Reply Comments).

8 ‘ See Motorola Reply Comments at 18.

7 Second Further Notice § 6.
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the PCS—ce?ilular cross-ownership rules, and the general CMRS spectrum aggregation

limit, if it i)s adopted.® The Commission seeks commenters’ views with respect to the

i

appropriatgness and necessity of treating management agreements as attributable in the
g
context of Ieach type of spectrum cap specifically identified.® In addition, commenters

are asked Jo discuss whether management agreements can be structured so that the

[

manager’s)access to market-sensitive information will not have any adverse effect on

i

competitio‘n, and to address how the specific components of management agreements

serve to p‘rotect against such anti-competitive opportunities. '°

M*)torola believes that it is neither necessary nor appropriate to treat

management agreements as attributable interests for the purpose of imposing any

spectrum ‘aggregation cap. Significantly, the proposal in the Second Further Notice

H
!

fails to m‘ke into account several fundamental considerations that dictate against treating

managenijent agreements as attributable interests. First, by definition, a manager
cannot e:Lercise control over the licensee’s facilities -- the Commission’s rules and
policies '\J'equire that a licensee must, at all times, remain in control of and responsible
for its onerations. Accordingly, in the context of a permissible management agreement
that doeL not involve a transfer of control, there is no reason for suspecting that the

}

managexj' will be in a position to impede the licensee’s competitive potential -~ the
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central op‘erational, policy, and employment decisions remain exclusively the province
of the lice‘nsee.

Sefond, sufficient legal mechanisms exist to address any anticompetitive conduct
that may pe perpetrated by a manager who abuses access to sensitive business
informati‘#m, For example, the conduct of such entities is fully actionable under
antitrust laws and regulations governing fiduciary duties and responsibilities. The use
of unduly| restrictive spectrum caps and attribution rules is not necessary or appropriate
as a mechanism for policing anticompetitive behavior resulting from the violation of
antitrust lhaws or the breach of fiduciary duties.

Third, because management agreements are the product of individual
negotiatigns, they come in a variety of permutations, each with a separate delineation

of power} and responsibilities. Any blanket rule that the Commission adopts attributing

managed‘spectrum to a manager will be overbroad, and will encompass arrangements
that in n(]. way implicate the concerns expressed in the Second Further Notice. The use
of unnec“:ssarily overbroad regulatory measures is clearly contrary to the public interest
and should be avoided.

Fpurth, in Motorola’s experience, management agreements have served to

increase ompetition and diversity in the mobile services marketplace by providing a

source of consultation, advice, and expertise to inexperienced licensees. The role of

managen‘lent agreements in the development of the 800 MHz and 900 MHz Specialized

Mobile ILadio Service ("SMRS") provides an illustrative example of the usefulness of



these arrapgements. Historically, the dispatch nature of traditional SMR

communidations made the SMRS attractive to small businesses and individually-owned

enterprisep.

licensees.
loading rq
structure |
license.!!

and expar|

b. As a result, the SMR industry consists of a large number and variety of
Because the SMRS also has stringent and tightly enforced construction and
quirements, however, licensees that are unfamiliar with the regulatory

br with limited practical experience are at a substantial risk of losing their

' Consequently, many SMR licensees relied upon managers to supplement

d their knowledge of the Commission’s rules, as well as to assist them in

implemenlting and successfully operating their systems.

Si
owned byl

operation

participat]

milarly, management agreements may be used today to assist operations
small businesses and individuals who seek expert advice with regard to the
of their systems. Notably, these are precisely the types of licensees whose

on in spectrum-based services Congress and the Commission have sought to

encourage by establishing bidding credits and other special procedures for use by these

so-called

"designated entities."'? The benefits derived from management agreements

would nof have occurred in the past and will not occur in the future if the Commission

treats mapagement agreements as attributable interests for purposes of applying

11

12

See, e.g., 47 C.F.R. §§ 90.633(c), (d): 90.631(a), (c).

See Omnibus Budget Reconciliation Act of 1993, P.L. 103-66, 107 Stat. 312, 389 (to

be codified|at 47 U.S.C. §§ 309()(4)(A), 309G)(4)XD)); see also Implementation of Section 309() of the

Communicqtions Act - Competitive Bidding, 9 FCC Red 2348, 2388-93 (1994) (Second Report and

Order); Imp

lementation of Section 309(j) of the Communications Act -- Competitive Bidding, FCC 94-

178, 19 93201 (July 15, 1994) (Fifth Report and Order).

i
i



spectrum caps. Applying prophylactic action in the manner currently proposed will
reduce the availability of these arrangements to designated entities and other
inexperienc¢d licensees that are most likely to benefit from them.

Fiftl, in discouraging the use of management agreements for the reasons stated
in the Secopd Further Notice," the Commission has failed to take into account the
business experience and talent of licensees. Licensees make business decisions that

they view ds in their best interests. The variety of these decisions and their underlying

strategies 1§ one of the primary reasons that the telecommunications industry is so
dynamic and innovative. Accordingly, Motorola recommends that the Commission not
restrain unpecessarily licensees’ ability to contract freely within the parameters of

established Commission precedent.

Finally, the Commission’s analysis overlooks the role that competitive bidding

is likely t¢ play in diminishing the potential for licensees to over-delegate to managers.
A well-re¢ognized benefit of competitive bidding is that it will ensure that only entities
with a gex{:uine interest in becoming communications providers will secure a license.
Given thef prices likely to be paid for licenses in the auction process, it is extremely
unlikely that licensees will be so cavalier about their investment as to hire a manager

who will be prone to abuse his access to information, or so uninvolved in the

operations of their investment that the manager’s performance will go unmonitored.

|

13} See Second Further Notice § 6.
|
|
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Resale Agreements

hough the Commission also seeks comment as to whether resale agreements
attributed to resellers in applying the PCS spectrum aggregation limit, the

ir cross-ownership rules, or a general CMRS spectrum cap, it tentatively
t*hat the attribution of spectrum to resellers is unnecessary in light of the fact
lly, resellers are unable to exercise effective control over the spectrum on

provide service.” In addition, the Commission notes in this regard that,

matter, resellers lack the ability to reduce the amount of service provided
m used for resale because other resellers are free to enter into similar

g 15

rola agrees with the Commission’s tentative conclusion that the attribution
eements for the purpose of applying spectrum caps is unnecessary and
because resale activities do not raise anticompetitive concerns. In
Commission has explicitly found that resale activities promote the public
ctending the availability of communications services, promoting the

bf spectrum, and enhancing the level of competition.'® As such, by

14

15

16

Domestic Publid|
(discussing the b

Inquiry Into the
and Amendment

Second Further Notice {] 12-13.

Id. § 13.

See Regulatory Policies Concerning Resale and Shared Use of Common Carrier
Switched Network Services, 83 F.C.C. 2d 167, 172 (1980) (Report and Order)

enefits of resale of common carriers’ domestic public switched network services); An
Use of the Bands 825-845 MHz and 870-890 MHz for Cellular Communications Systems,
of Parts 2 and 22 of the Commission’s Rules Relative 1o Cellular Communications

Systems, 86 F.C|

C. 2d 469, 511 (1981) (Report and Order) (extending resale policies to cellular),

(continued...)
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discouraging participation in resale activities, the inclusion of resale agreements as
attributabl interests in connection with the imposition of spectrum aggregation limits
would be gontrary to the best interest of the public.

C. | Joint Marketing Agreements

La

7 -

tly, although the Commission recognized in the Second Further Notice that

joint markgting agreements are beneficial to licensees and consumers because they

result in sajings through the pooling of resources for advertising and sales, it also
voiced condern that these arrangements may permit competitors to have access to
sensitive business information or have other anticompetitive effects.'” Consequently,

the Commigsion tentatively proposes that, when a licensee enters into a joint marketing

venture with one or more licensees whose geographic market areas have an overlap of
10 percent df the population, the interest of the other joint venture licensees should be
attributable for purposes of applying the various spectrum aggregation limits applicable

to mobile sefvice providers.™

Motofola opposes treating joint marketing agreements as attributable for
purposes of imposing any type of spectrum aggregation cap. Joint marketing

mechanisms 4llow small, independent operators to function cooperatively, thereby

|

1 6(. ..continyed)

modified on recdn., 89 F.C.C. 2d 58 (1982) (Memorandum Opinion and Order), further modified, 90
F.C.C. 2d 571 (1982) (Memorandum Opinion and Order on Further Reconsideration).

17 Second Further Notice | 14.

18 Id. { 16.
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them to obtain efficiencies otherwise reserved to larger competitors. In this

manner, t

the compel
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le use of joint marketing arrangements serves the public interest by enhancing

Htive viability of small service providers, and by reducing the operating

f participating licensees. The adoption of rules treating these types of

ts as attributable interests would discourage their use and would deprive

and licensees of the benefits of joint marketing agreements without serving

strable purpose. Furthermore, because licensees that participate in

ventures are required to retain control of their stations and to comply with
nications Act, the Commission’s rules and policies, and antitrust laws,"
of arrangements do not pose a risk of anticompetitive conduct.

over, because joint marketing agreements, like management agreements,
infinite variety of permutations, the Commission’s proposal to treat joint
‘rangements as attributable interests simply because one or more member

y share a geographic overlap in their market areas is unnecessarily

overbroad at‘-d is likely to encompass arrangements that do not pose a threat to

competition.

therefore un

be avoided.

Such a broad rule requiring these arrangements to be attributable will

. SO

lecessarily discourage the use of these beneficial instruments, and should

19

Order) (discussi

See Revision of Radio Rules and Policies, 7 FCC Red 2755, 2787 ( 1992) (Report and
1g joint marketing ventures in the broadcast context).
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VI. CONCLUSION

In|summary, Motorola strongly supports regulatory action designed to foster the
development of competition and diversity in the mobile services marketplace. Motorola
does not felieve, however, that imposition of a general cap on the amount of CMRS
spectrum that licensees may aggregate or the treatment of management agreements,
resale agquements, or joint marketing as attributable interests for the purpose of
applying spectrum aggregation limits will serve this goal. Accordingly, Motorola urges

the Commkssion not to proceed with its proposals in either of these respects.
Respectfully submitted,

Motorola Inc.
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